Alcohol and Tobacco Tax and Trade Bureau, Treasury

deemed necessary for proper action on
the claim.

(Sec. 201, Pub. L. 85-859, 72 Stat. 1323, as
amended (26 U.S.C. 5008); sec. 807, Pub. L. 96—
39, 93 Stat. 285 (26 U.S.C. 5215))

[T.D. ATF-198, 50 FR 8464, Mar. 1, 1985; 50 FR
23410, June 4, 1985; T.D. ATF-251, 52 FR 19313,
May 22, 1987]

§19.45 Claims for credit of tax.

Claims for credit of tax, as provided
in this part, may be filed after deter-
mination of the tax whether or not the
tax has been paid. The claimant may
not anticipate allowance of a credit or
make an adjusting entry in a tax re-
turn pending action on the claim.

(Sec. 201, Pub. L. 85-859, 72 Stat. 1323, as
amended (26 U.S.C. 5008); sec. 807, Pub. L. 96—
39, 93 Stat. 285 (26 U.S.C. 5215))

§19.46 Adjustments for credited tax.

When notification of allowance of
credit is received from the appropriate
TTB officer, including notification of
credit for tax on spirits exported with
benefit of drawback as provided in 27
CFR part 28, the claimant shall make
an adjusting entry and explanatory
statement (specifically identifying the
notification of allowance of credit) in
the next excise tax return (or returns)
to the extent necessary to exhaust the
credit.

(Sec. 201, Pub. L. 85-859, 72 Stat. 1323, as
amended, 1336, as amended (26 U.S.C. 5008,
5062))

[T.D. ATF-198, 50 FR 8464, Mar. 1, 1985, as
amended by T.D. ATF-219, 50 FR 51387, Dec.
17, 1985; T.D. TTB-8, 69 FR 3829, Jan. 27, 2004]

Subpart Ca—Special
(Occupational) Taxes

SOURCE: T.D. ATF-271, 53 FR 17541, May 17,
1988, unless otherwise noted.

§19.49 Liability for special tax.

(a) Proprietor of distilled spirits plant—
(1) General. Except as provided in
§19.906, every proprietor of a distilled
spirits plant shall pay a special (occu-
pational) tax at a rate specified by
§19.50. The tax shall be paid on or be-
fore the date of commencing business
as a distilled spirits plant proprietor,
and thereafter every year on or before
July 1. On commencing business, the

§19.49

tax shall be computed from the first
day of the month in which liability is
incurred, through the following June
30. Thereafter, the tax shall be com-
puted for the entire year (July 1
through June 30).

(2) Transition rule. For purposes of
paragraph (a)(1) of this section, a pro-
prietor engaged in distilled spirits
plant operations on January 1, 1988,
shall be treated as having commenced
business on that date. The special tax
imposed by this transition rule shall
cover the period January 1, 1988,
through June 30, 1988, and shall be paid
on or before April 1, 1988.

(3) Suspension of tax. During the pe-
riod from July 1, 2005, through June 30,
2008, the rate of the tax described in
paragraph (a)(1) of this section is zero.
However, each proprietor still must
register by filing the special tax return
on Form 5630.5 during this suspension
period even though the amount of tax
due is zero. During the suspension pe-
riod, as at other times, the special tax
return is due on or before commence-
ment of business and on or before July
1 of each year thereafter.

(b) Liquor Dealer—(1) General. A pro-
prietor of a distilled spirits plant shall
be subject to or exempt from a liquor
dealer’s special (occupational) tax as
provided in part 31 of this chapter.

(2) Exemption for sales by a proprietor
of a distilled spirits plant. A proprietor
of a distilled spirits plant is not re-
quired to pay special tax, or to register
during the suspension period described
in paragraph (a)(3) of this section, as a
wholesale or retail dealer in liquor be-
cause of sales, at the principal place of
business or at the distilled spirits
plant, of liquor which at the time of
sale is stored at the distilled spirits
plant or which had been removed and
stored in a taxpaid storeroom operated
in connection with the distilled spirits
plant. Each proprietor of a distilled
spirits plant shall have only one ex-
emption from dealer’s special tax, or
from dealer’s registration, for each dis-
tilled spirits plant. The distiller may
designate, in writing to the appropriate
TTB officer, that the principal place of
business will be exempt from dealer’s
special tax or registration; otherwise,
the exemption will apply to the dis-
tilled spirits plant.
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(c) Each place of business taxable—(1)
General. A proprietor of a distilled spir-
its plant incurs special tax liability, or
an obligation to register during the
suspension period described in para-
graph (a)(3) of this section, at each
place of business in which an occupa-
tion subject to special tax is con-
ducted. A place of business means the
entire office, plant or area of the busi-
ness in any one location under the
same proprietorship. Passageways,
streets, highways, rail crossings, wa-
terways, or partitions dividing the
premises are not sufficient separation
to require additional special tax, if the
divisions of the premises are otherwise
contiguous.

(2) Exception for contiguous areas. A
proprietor of a distilled spirits plant
does not incur additional special tax li-
ability, or an obligation to register
during the suspension period described
in paragraph (a)(3) of this section, for
sales of liquor made at a location other
than on distilled spirits plant premises
described on the notice of registration,
Form 5110.41, if the location where such
sales are made is contiguous to the dis-
tilled spirits plant premises in the
manner described in paragraph (c)(1) of
this section.

(26 U.S.C. 5081, 5111, 5113, 5142, 5143)

[T.D. ATF-271, 53 FR 17541, May 17, 1988, as
amended by T.D. ATF-285, 54 FR 12609, Mar.
28, 1989; T.D. TTB-25, 70 FR 19882, Apr. 15,
2005; T.D. TTB-36, 70 FR 62242, Oct. 31, 2005]]

§19.50 Rates of special tax.

(a) General. Title 26 U.S.C. 5081(a)(1)
imposes a special tax of $1,000 per year
on every proprietor of a distilled spirits
plant. However, under 26 U.S.C. 5148(a)
the tax rate is zero during the suspen-
sion period described in §19.49(a)(3).

(b) Reduced rate for small proprietors.
Except during the suspension period
described in §19.49(a)(3) when the tax
rate is zero, title 26 U.S.C. 5081(b) pro-
vides for a reduced rate of $500 per year
with respect to any distilled spirits
plant proprietor whose gross receipts
(for the most recent taxable year end-
ing before the first day of the taxable
period to which the special tax imposed
by §19.49 relates) are less than $500,000.
The ‘“‘taxable year’ to be used for de-
termining gross receipts is the tax-
payer’s income tax year. All gross re-

27 CFR Ch. | (4-1-08 Edition)

ceipts of the taxpayer shall be in-
cluded, not just the gross receipts of
the business subject to special tax.
Proprietors of new businesses that
have not yet begun a taxable year, as
well as proprietors of existing busi-
nesses that have not yet ended a tax-
able year, who commence a new activ-
ity subject to special tax, qualify for
the reduced special (occupational) tax
rate, unless the business is a member
of a “‘controlled group’; in that case,
the rules of paragraph (c) of this sec-
tion shall apply.

(c) Controlled group. All persons treat-
ed as one taxpayer under 26 U.S.C.
5061(e)(3) shall be treated as one tax-
payer for the purpose of determining
gross receipts under paragraph (b) of
this section. “Controlled group’ means
a controlled group of corporations, as
defined in 26 U.S.C. 1563 and imple-
menting regulations in 26 CFR 1.1563-1
through 1.1563-4, except that the words
““at least 80 percent’” shall be replaced
by the words ‘““more than 50 percent’ in
each place they appear in subsection
(a) of 26 U.S.C. 1563, as well as in the
implementing regulations. Also, the
rules for a ‘‘controlled group of cor-
porations” apply in a similar fashion
to groups which include partnerships
and/or sole proprietorships. If one enti-
ty maintains more than 50% control
over a group consisting of corporations
and one, or more, partnerships and/or
sole proprietorships, all of the mem-
bers of the controlled group are one
taxpayer for the purpose of this sec-
tion.

(d) Short taxable year. Gross receipts
for any taxable year of less than 12
months shall be annualized by multi-
plying the gross receipts for the short
period by 12 and dividing the result by
the number of months in the short pe-
riod, as required by 26 U.S.C. 448(c)(3).

(e) Returns and allowances. Gross re-
ceipts for any taxable year shall be re-
duced by returns and allowances made
during that year under 26 U.S.C.
443(c)(3).

(26 U.S.C. 448, 5061, 5081)

[T.D. ATF-271, 53 FR 17541, May 17, 1988, as
amended by T.D. TTB-36, 70 FR 62243, Oct. 31,
2005]
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